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not suffer as against the fraudulent agent. Viewing the matter from 
the standpoint of the third party, however, it seems fairer to put the 
burden on the corporation since it appointed the agent whose dual 
capacity caused the injury. 

In some cases this problem presents a question of finding the real 
parties to the transaction rather than a question of agency. This is 
especially true in the so called "one man" corporations where the per- 
son acting as agent either owns practically all the stock or has com- 
plete control and full management of the corporation in all of its 
dealings. In such cases the agent is the principal and the knowledge 
of one is the knowledge of both. 

M. C. L. 



Appeal and Error: Order Denying New Trial. — The decision of 
the Supreme Court of California in Frost v. Los Angeles Railway Co., 1 
has, let us hope, effectually prevented another knot being tied in the 
already tangled skein of procedure. In that case, the trial court, after 
a verdict for the defendant, made, upon the plaintiff's motion, an order 
for a new trial, in general terms. It is well settled that the appellate 
courts will sustain such an order upon any ground upon which it might 
have been granted, irrespective of the views of the trial court in grant- 
ing the new trial. Nay, even if the trial court declares in the order grant- 
ing the motion that it rested its decision upon certain points and those 
alone, the power of the appellate court to examine the entire law will 
not be abridged. 2 The only case in which the reasons of the lower 
Court become material is where the order granting the new trial ex- 
pressly and in direct language negatives the ground of insufficiency of 
the evidence to sustain the verdict as one upon which the trial court 
acted. 3 This last exception is founded upon the difference in 
principles upon which trial courts and appellate courts proceed with 
respect to the evidence. The Supreme Court, as was recently pointed out 
by Mr. Justice Henshaw "sits to review errors of law. It is powerless 
under its organization to make findings of fact. That power is vested 
exclusively in the trial court and every litigant has the right to insist 
that the verdict of the jury or the finding of the trial court shall be 
absolutely controlling, without interference or attempted interference 
by this court." 4 On the other hand, trial courts, even when reviewing 



M5 Cal. Dec. 560 (May 6, 1913). 

2 Gordon v. Roberts, (1912) 162 Cal. 506, 508, 123 Pac. 288, 289; 
Shea Bocqueraz Co. v. Hartman, (Dec, 1912) 129 Pac. 807 (Cal. App.) 
A different rule obtains in Washington: Moore v. Marsh, (1910) 59 
Wash. 151, 109 Pac. 606. 

s Kauffman v. Maier, (1892) 94 Cal. 269, 277, 29 Pac. 481, 482. 

* Estate of Moore, (1912) 162 Cal. 324, 326, 122 Pac. 844, 845. See 
also the language of Mr. Justice Lorigan in Thom v. Stewart, (1912) 
162 Cal. 413, 420-421, 122 Pac. 1069, 1072. 



462 CALIFORNIA LAW REVIEW 

the verdicts of juries, are not limited by the rule in respect to conflict of 
evidence, but may balance the weight of the evidence. 5 

In the Frost case, the court, though it gave its order in general 
terms, and hence authorized the appellate court to take the view that 
the order was based upon the insufficiency of the evidence to sustain 
the verdict, subsequently settled a bill of exceptions, showing that this 
was not one of the grounds upon which the court acted in granting the 
new trial. The Supreme Court holds that a bill of exceptions was an 
improper means by which to modify or change a previous order. The 
contrary holding would have been embarrassing to trial courts, for the 
practice, if tolerated, would have led to the result of an inquisition into 
the judge's motives by the losing party, in almost every case where a 
new trial was granted. 

It is interesting to compare our intricate practice upon the subject 
of appeals and new trials with the English practice, which leaves far 
greater power to the judges than does our cumbersome statutory system. 
The English practice has been thus stated: "When the cause has been 
tried and the judges feel that they have all the facts before them so 
that they are entitled to give a judgment that will finally settle the 
matters in difference between the parties, they are entitled to give 
such a judgment, though the practice involves, I will not say usurpation 
by the judges, but a partial transfer to them of the functions of the 
jury." 6 And in the case from which the language is quoted, an ap- 
pellate court exercised the same functions with regard to the verdict. 
Such a practice is, of course, not sanctioned by our statutes. 7 

Is it not a singular phenomenon that in America, generally, 
judges, who are elected for short terms by the people and who are in 
some cases subject to recall by popular vote, should be hampered at 
every step by constitutional and statutory provisions forbidding them 
frequently from administering speedy and substantial justice, while in 
England, though the judges are appointed by the Crown and practi- 
cally irremovable, their power to model procedure to suit the justice of 
the particular case is very little controlled by statute? Is it possible 
that we have conceived of law and justice as something mechanical 
rather than as something organic? O. K. M. 



Attorneys at Law: Inherent Power of Disbarment — The decision 
in State Bar Association v. Sullivan, 1 just reported, though decided in 
November, 1912, by special judges appointed by the Governor of Okla- 



s Gordon v. Roberts, (1912) 162 Cal. 506, 509, 123 Pac. 288, 289. 

6 Williams, J., in Pearce v. Lansdowne, (1893) 69 Law Times Rep. 
316, quoted by Thayer, Preliminary Treatise on Evidence at Common 
law, p. 340. 

'Mitchell v. Hackett, (1860) 14 Cal. 661, 667. 

1 131 Pac. 703 (Nov. 22, 1912). 



